
 

 

 

      

 

November 20, 2017 

Eric Harden 

Acting Secretary 

U.S. Department of Health and Human Services 

200 Independence Ave, SW 

Washington, DC 20201 

 

Seema Verma 

Administrator, Centers for Medicare and Medicaid Services 

U.S. Department of Health and Human Services 

200 Independence Ave, SW 

Washington, DC 20201 

 

Vanila Singh  

Chief Medical Officer 

U.S. Department of Health and Human Services 

200 Independence Ave, SW 

Washington, DC 20201 

 

Re:  Ensuring Access to Emergency Care by Protecting the Prudent Layperson Standard 

 

Dear Acting Secretary Harden, Secretary Verma, and Dr. Singh: 

I am writing on behalf of the Emergency Department Practice Management Association 

(EDPMA) which would like your assistance in enforcing and protecting the well-established 

Prudent Layperson (PLP) standard.  The Emergency Department Practice Management 

Association (EDPMA) is one of the nation’s largest professional physician trade associations 

focused on the delivery of high-quality, cost-effective care in the emergency department. 

EDPMA’s membership includes emergency medicine physician groups, as well as billing, 

coding, and other professional support organizations that assist healthcare providers in our 

nation’s emergency departments. Together, EDPMA’s members deliver (or directly support) 

health care for about half of the 141 million patients that visit U.S. emergency departments 

each year.  We work collectively and collaboratively to deliver essential healthcare services, 

often unmet elsewhere, to an underserved patient population who often has nowhere else to turn.  
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The PLP standard was established to prevent public and private health insurers from denying 

coverage for emergency services when a prudent layperson would believe there may be an 

emergency.  EDPMA is requesting adherence and enforcement of the PLP standard to 

prevent unreasonable denials of emergency care or inappropriate copays which would 

place an undue financial burden on patients who are appropriately utilizing the emergency 

department.  EDPMA also requests that 1115 waivers submitted by States be denied when 

the PLP standard is not met. 

The PLP standard was reiterated in the Balanced Budget Act of 1997 to ensure patients receive 

coverage for emergency conditions.  An emergency condition is defined as “a medical condition 

manifesting itself by acute symptoms of sufficient severity (including severe pain) such that a 

prudent layperson, who possesses an average knowledge of health and medicine, could 

reasonably expect the absence of immediate medical attention to result in placing the health of 

the individual (or, with respect to a pregnant woman, the health of the woman or her unborn 

child) in serious jeopardy, serous impairment to bodily functions, or serious dysfunction of any 

bodily organ or part.”  Simply stated, health plans are required to cover emergency services if a 

patient’s presenting symptoms and complaints reasonably represent a potential emergency 

condition.   Health plans are also prohibited from requiring preauthorization for emergency 

services that meet the PLP standard.  The PLP protections apply to Medicare, Medicaid Managed 

Care, Exchange plans, ERISA and other group plans.  Further the standard has been adopted by 

almost all of the states.    

Unfortunately, a number of private insurers, state Medicaid offices, and Medicaid MCO’s have 

established policies that violate the PLP standard by allowing claims to be denied or down coded 

based on a diagnosis list or charging a copayment based on a diagnosis list.   

For example, KanCare Medicaid Managed Care Organizations were down coding emergency 

service claims based on a diagnosis list.  However, using diagnosis lists for this purpose violates 

the PLP standard.  As discussed in the Medicaid Managed Care Rule finalized last year: 

Regarding the PLP requirements of the BBA of 1997 and the use of approved lists of 

emergency diagnosis codes, we remind commenters that consistent with our discussion 

in the 2002 managed care final rule at 67 FR 41028–41031, we prohibit the use of codes 

(either symptoms or final diagnosis) for denying claims because we believe there is no 

way a list can capture every scenario that could indicate an emergency medical 

condition under the BBA provisions.  … While this [PLP] standard encompasses clinical 

emergencies, it also clearly requires managed care plans and states to base coverage 

decisions for emergency services on the apparent severity of the symptoms at the time of 

presentation, and to cover examinations when the presenting symptoms are of sufficient 

severity to constitute an emergency medical condition in the judgment of a prudent 

layperson. The final determination of coverage and payment must be made taking into 

account the presenting symptoms rather than the final diagnosis.  The purpose of this 

rule is to ensure that enrollees have unfettered access to health care for emergency 
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medical conditions, and that providers of emergency services receive payment for those 

claims meeting that definition without having to navigate through unreasonable 

administrative burdens (emphasis added) (81 FR 27749 (May 16, 2016)). 

Although policies like KanCare’s are in clear violation of the PLP standard, EDPMA’s 

intervention was required before KanCare verbally agreed to rescind the policy.  Unfortunately, 

the policy has not yet been corrected. 

Similarly, some states, like Maine, are interested in waiving the PLP standard and charging a 

copay based on a diagnosis list.  The PLP standard clearly provides that basing copays on a 

diagnosis list is inappropriate.  In the June 2002 Medicaid Managed Care final rule, CMS 

addressed a commenters question on copayment and stated “[w]e believe that allowing the 

collection of an “upfront” copayment in a hospital emergency room as the commentator 

suggested would violate s.447.53(b)(4), and be inconsistent with the enrollee’s right to coverage 

of emergency services when a “prudent layperson” would reasonably believe that an emergency 

exists (see discussion above).  However, enrollees should be aware that if they seek services in 

an emergency room when it is clear that the standard in s.447.53(b)(4) is not met, coverage of 

these services may be denied.”  In other words, it may be acceptable to charge a copayment 

retroactively if the PLP standard is not met.  However, as discussed above, a diagnosis list 

should not be used to determine whether the PLP standard is met. 

Patients should not be put in a position where they are expected to self-diagnose themselves 

and determine whether or not an emergency condition exists before being seen by a 

medical professional.  Patients may put their health in jeopardy by avoiding or delaying 

emergency care if they are concerned that an emergency visit may not be covered by their health 

insurance.  Even health professionals are frequently unable to determine if an emergency 

condition exists until after a thorough history, exam and diagnostic evaluation has been 

completed.  As such, CMS has previously stated that the “final determination of coverage and 

payment must be made taking into account the presenting symptoms rather than the final 

diagnosis.”   

EDPMA urges CMS to take action by reiterating and enforcing the PLP standard.  Enforcing the 

PLP standard entails denying any 1115 waiver applications that do not adhere to the PLP 

standard.  We would welcome the opportunity to discuss our concerns with you.  Please contact 

Elizabeth Mundinger, Executive Director, EDPMA, at emundinger@edpma.org to schedule a 

call or meeting. 

Sincerely,  

 

 

 

Andrea Brault, MD, FACEP, MMM, Chair of the Board 

Emergency Department Practice Management Association (EDPMA) 
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Janice Wachtler, BAE, CBA, Executive Director 

American College of Osteopathic Emergency Physicians 

 


