
 
 

 

 

 

 

 

August 31, 2015 
 
Andy Slavitt 
Acting Administrator 
Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attention: CMS–1633–P 
P.O. Box 8013 
Baltimore, MD 21244–1850 

 
Re: RIN-0938-AS42; CMS-1631-P; Medicare Program: Hospital Outpatient Prospective 
Payment and Ambulatory Surgical Center Payment Systems and Quality Reporting Programs; 
Short Inpatient Hospital Stays; Transition for Certain Medicare-Dependent, Small Rural 
Hospitals under the Hospital Inpatient Prospective Payment System 
 
Dear Administrator Slavitt:  

The Emergency Department Practice Management Association (EDPMA) is one of the nation’s 
largest professional physician trade associations focused on the delivery of high-quality, cost-
effective care in the emergency department. EDPMA’s membership includes emergency 
medicine physician groups, as well as billing, coding, and other professional support 
organizations that assist healthcare providers in our nation’s emergency departments.  Together, 
EDPMA’s members deliver (or directly support) health care for about half of the 136 
million patients that visit U.S. emergency departments each year.  We work collectively and 
collaboratively to deliver essential healthcare services, often unmet elsewhere, to an underserved 
patient population who often has nowhere else to turn.  We appreciate the Centers for Medicare 
and Medicaid Services’ (CMS’) efforts in issuing substantial proposed rules that update the 
Medicare Hospital Outpatient Prospective Payment System (OPPS), as well as the opportunity to 
provide comment on these proposals.  
 

TWO-MIDNIGHT POLICY  
Short Stay Reimbursement 
 

The proposed rule seeks comment on the proposal to expand the “rare and unusual” exception to 
the two-midnight policy to include stays that are expected to be less than 2 midnights if 
documentation supports the physician’s decision to admit the patient.  EDPMA supports this 
effort to give greater deference to both patient need and physician judgment. However, as we 
commented last year (in response to the proposed 2015 inpatient prospective payment system 
rule), we do not believe a time-bound standard (like the two-midnight policy) is appropriate 
and believe any short stay payment methodology should reflect the following core principles:   
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1. Short stay payment methodology should avoid setting arbitrary time-bound standards 

(e.g., 24 hours, 48 hours, two midnights, 3 days of hospitalization prior to admission to a 
skilled nursing facility, etc.).  Such arbitrary, time-bound methodologies inevitably drive 
an undue proportion of unintended or misguided approaches by providers, patients, and 
hospitals in an attempt to comply with the method.  Even though the care in the hospital 
may be similar, patients are concerned that their payment responsibility will be 
significantly different under the current rule that attempts to distinguish “outpatient” and 
“inpatient” care.  In our view, arbitrary and generalized time-bound methodologies are 
inconsistent with the dynamic realities inherent in high-quality patient care including the 
additional complexities caused by age, co-morbidities, risk-adjustment factors, the 
availability of additional resources, and others.  The inevitable result is an inordinate 
number of exceptions and unintended consequences.   

The proposed rule continues to rely on a time-bound standard.  Although it broadens the 
definition of a “rare and unusual” exception, the fact is that patients requiring inpatient 
care less than two midnights are not rare and are likely to become even more common in 
2016 and beyond.  For example, a stroke patient who receives tissue plasminogen 
activator (tPA) requires IVs, tests, and specialized care provided in an inpatient setting.  
Yet, if the Emergency Department is able to handle the problem efficiently in order to 
meet the goal of reducing the length of stay, the patient could very well leave the hospital 
within 36 hours.  In fact, as teams of providers continue to work hard to reduce costs by 
efficiently providing care and making every effort to reduce the length of time of each 
stay, more patients will fit into the category of an inpatient who stays less than two 
midnights.  If CMS continues to use a time-bound standard like the two-midnight policy, 
it will be creating an incentive to keep patients who might otherwise be managed more 
efficiently in the hospital for the full two midnights rather than urging providers to have 
all hands on deck working together to safely release the patient earlier.   

Furthermore, if the standard were not time-bound, this would help avoid an issue that is 
beginning to arise regarding observation patients.  Congress recently passed the Notice of 
Observation Treatment and Implication for Care Eligibility Act, which requires hospitals 
to inform patients when they are sent to observation and are not admitted to the hospital.  
Some of these patients (who understand that observation may require high copayments 
from the patient) may threaten to refuse observation care and demand to go home in order 
to avoid the cost of observation services.  This would not only put the patient’s health at 
risk, it may lead to significantly increased costs to the Medicare program when the 
patient returns to the hospital with complications.  While we support notification and 
transparency efforts for beneficiaries, because of the current payment implications, this 
problem of patients denying services could be avoided if the decision to admit were based 
on the patient’s medical need for care and not a time-bound standard.  

2. Payment for the stay should be based on the patients’ acuity, the severity of the patient’s 
illness or condition, and/or the intensity of services and resources required to treat the 
patient. CMS should consider developing clear criteria for the level of care that is 
appropriate (with physicians certifying medical necessity), instead of using an arbitrary 
length of time a patient uses hospital-based care.  Although the proposal gives greater 
deference to medical need, this proposal is still fundamentally based on a time-bound 
standard, thereby perpetuating all the problematic issues noted above. 
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3. Payment policy should recognize and account for the important and difficult reality that 

physicians must make decisions based on evolving, imperfect information about the 
patient’s current and evolving diagnoses, health status, and near-term needs.  (We believe 
this situation is similar to physician decisions regarding patient eligibility for Medicare’s 
hospice benefit.)  The proposed rule continues to rely on a physician’s educated guess 
regarding highly variable future events.     

4. A stay that is ultimately found to be a “short” stay (i.e., a stay shorter than the average 
inpatient stay) should not be treated as an “outpatient” stay, with its attendant payment 
implications because the decision should be based on all of the resources needed to treat 
the patient, not just the time needed to treat them 

5. If implemented, beneficiaries should not be adversely affected by a short stay policy in 
combination with other rules or elements of the payment system.  (For example, 
beneficiaries should be able to count time spent in outpatient observation toward the 3-
day inpatient requirement for skilled nursing care.)  The proposal does not address this 
issue. 

6. Any payment methodology should recognize that “one size does not fit all” and should 
meaningfully account for naturally-occurring outliers. (CMS has recognized the need for 
outlier policies in a number of other payment situations, such as DRG outliers, for 
example.)  We appreciate that the proposed rule provides for an expanded set of 
exceptions; however, it is still fundamentally based on an arbitrary time-bound standard.  
We do not think that exceptions to an arbitrary time-bound standard will correct the 
problematic issues inherent in this structure.  (See item 2 above) 

7. While there should be provision for safeguards and prevention of abuse, general payment 
policies should not be established primarily to deter narrow instances of abusive 
practices.    MedPAC has recommended that CMS focus its enforcement efforts on 
providers who have a history of charging short stays inappropriately.  We agree with this 
more targeted approach. 

8. Payment policies for hospital-based care should be neutral with respect to the hospital-
based site of care whenever possible.  Physicians in today’s modern hospital Emergency 
Department (an outpatient setting) frequently deliver patient care at a level of intensity 
similar to hospital inpatient care provided a decade ago.  The typical hospital Emergency 
Department provides rapid diagnosis, rapid results, and rapid access to specialists. The 
services provided in an Emergency Department often avert a hospitalization or take the 
place of an observation stay or an admission.  Frequently, patients cannot obtain these 
important services from their primary care physician and may not be able to access 
needed services efficiently in other areas of the health system (or on their own).   

Long term, CMS should consider discontinuing distinctions such as “inpatient” and 
“outpatient” and consider using more useful distinctions - such as the need for hospital-
based care, which should include patient care provided in an inpatient unit, an ICU, a 
hospital-based “short stay,” and care provided in a hospital-based Emergency 
Department.   

9. Any short stay payment methodology should incorporate, or at least be integrated with, 
other payment policies such as outpatient reimbursement policies applicable in the 
Emergency Department.  
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10. The reimbursement methodology should encourage safe, efficient, and effective care. 

We appreciate that the proposed change moves in the direction we have been requesting by 
allowing case-by-case review of stays that are not expected to span two midnights.  However, we 
urge you to implement a final rule that moves us closer to these ten core principles.   

Enforcement of Two-Midnight Policy 

The two-midnight rule, as it is currently being interpreted, has many flaws.  The required 
certifications ask for the physician’s educated guess of how long a patient is likely to stay in the 
hospital.  As an arbitrary standard, it is applied in an inconsistent manner.  As a result, hospitals 
receive very different reimbursement rates for treating patients with the same or similar 
conditions, who received the same treatment, and remain in the hospital for the same or similar 
amounts of time.  Due to the arbitrary nature of the rule, the two-midnight rule has resulted in a 
very high number of Recovery Audit Contractor (RAC) audits.  And, as evidenced by the 
number of cases overturned on appeal, many of these audits were unjustified.  

In order to avoid the incredibly high number of RAC audits, hospitals are more likely to place 
patients in observation status even when the patient might require a multiday stay.  This has led 
to the perverse result that, in practice, observation no longer appears to meet the CMS’s own 
definition of “observation.”  The Office of the Inspector General (OIG) raised concerns (in its 
July 2013 report on Hospitals’ Use of Observation and Short Inpatient Stays for Medicare 
Beneficiaries) that there is rarely a sound clinical reason for a prolonged observation stay.   

This overuse of observation status not only harms hospitals and providers, it can reduce patients’ 
access to more comprehensive inpatient care, and increase patients’ out-of-pocket expenses.  
Patients face a delay in receiving skilled nursing care because their days in outpatient 
“observation” do not count toward the required three days of inpatient care needed to qualify for 
skilled nursing care.  Medicare beneficiaries also become responsible for higher out-of-pocket 
costs under Part B.  The OIG urged CMS to consider allowing patients to count time in 
observation toward the requirement for skilled nursing care. 

EDPMA applauds the proposal to have short stay reviews conducted by Quality Improvement 
Organization (QIO) contractors rather than Medicare Administrative Contractors (MACs) and 
RACs.  Because the reviewer is applying an arbitrary standard subject to various interpretations, 
it is essential that the entity charged with reviewing claims does not have a financial incentive to 
conduct reviews when a finding of wrongdoing is not likely to stand up on appeal.  The financial 
incentives for MACs to deny care and behind RACs to overturn payments rendered have led to 
abuse of the review process.  Hopefully, we will see less abuse with QIOs.   

The proposed change to broaden the rare and unusual exception is based on the physician’s 
clinical judgment.  Because QIOs have better clinical staff and are already engaged in patient 
safety and education efforts, the QIO will likely be better qualified to review the physician’s 
clinical judgment behind his or her decision to admit.  

Moreover, when a standard is arbitrary – like the two-midnight policy – and subject to 
interpretation, it is imperative that providers are educated on CMS’s interpretation of the policy.  
QIOs invest more in educating providers than MACs and RACs.   

Therefore, EDPMA fully supports the proposal to replace MAC review with QIO review.  We 
also hope that this will lead to a reduction in cases where payment is inappropriately overturned 
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by RACs, a problem created by the RACs that has brought the Medicare appeals system to a 
standstill.  We hope that CMS will also increase scrutiny of RAC reviews of any cases referred 
to the RACs under the new review system.     

OPPS PAYMENT RATES 
 
CMS has proposed payment rate reductions for calendar year (CY) 2016 that it estimates would 
result in payments decreasing by approximately $43 million compared to CY 2015.While we 
understand that this is due to a variety of factors, including some legislative mandates, the 
EDPMA is concerned that the impact of the simultaneous implementation of these cuts has 
the potential to produce a pattern of underfunding facilities for the care delivered.  This is of 
particular concern as hospitals continue to invest resources to meet increasing quality reporting 
demands, participate in alternative payment models, and redesign care delivery models to 
provide optimal care in a payment system increasingly directed toward value-based models.  
Pressures on Emergency Departments continue to mount even as the percentage of uninsured 
patients in the United States has decreased.  We ask that CMS be mindful of these health care 
system and individual facility pressures as it implements cuts to reimbursements that have the 
potential to undermine the strides made to decrease the number of uninsured and to increase 
hospital care delivery efficiency. 
 
RECALIBRATION OF APC RELATIVE PAYMENT WEIGHTS 
Comprehensive APCs 
 
For calendar year (CY) 2016, CMS proposes to eliminate Composite APC 8009 for qualifying 
extended assessment and management encounters and replace it with Comprehensive APC 8011, 
Comprehensive Observation Services is being proposed to pay for “all qualifying extended 
assessment and management encounters.” Using the rate-setting formula for Comprehensive 
APCs, CMS estimates it will result in a geometric mean hospital payment of $2,111. CMS also 
notes that by creating a single payment via a Comprehensive APC, beneficiaries are helped by 
only having to pay a single copayment for the services received.  The EDPMA is fully 
supportive of CMS’ decision to shift to the use of Comprehensive APC 8011 for 
Comprehensive Observation Services at the reimbursement rate recommended. While we 
understand that the packaging formula for Comprehensive APCs is broader than that usually 
packaged in an OPPS APC payment and includes payment for all services that are ancillary, 
supportive, dependent, and adjunctive to the primary service, we believe that transitioning to a 
Comprehensive APC for observation services provides an opportunity to delivery care efficiently 
while appropriately compensating facilities for the resources delivered to patients.  However, we 
also ask that CMS cautiously monitor the rate for Comprehensive APC 8011 to ensure that 
Emergency Departments and hospitals receive adequate reimbursements for observation 
services, particularly given recent agency concerns related to short inpatient stays and alignment 
of Medicare’s payment systems. 
 
Hospital Outpatient Quality Reporting (OQR) Program  
Measures Proposed for Removal in 2016 
 
OP-15: Use of Brain Computed Tomography (CT) in the Emergency Department for 
Atraumatic Headache 
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EDPMA supports CMS’ proposal to remove measure OP-15 beginning with the 2017 payment 
determination (effective January 1, 2016). While we support the intent of the measure, it 
continues to fail to align with current clinical guidelines despite repeated attempts to refine it.  
OP-15 has generated widespread concern within the emergency medicine community since it 
was first adopted in the 2011 OPPS final rule.  These concerns were driven by the fact that the 
most current evidence-based headache guidelines have either excluded older adults or 
recommended a lower threshold for the use of CT scans.  This measure is also influenced 
significantly by case mix, patient severity, and clinician behavior, which cannot be adequately 
captured through claims to ensure appropriate exclusions.  As a result, concerns have been raised 
repeatedly about the potential for this measure to discourage clinically appropriate brain CTs for 
higher-risk older populations. 
 
The problems encountered with this measure highlight the importance of relying on relevant 
clinical stakeholder expertise early in the measure development process and throughout the 
measure maintenance process. This will ensure that quality measures used for accountability 
purposes are driven by the most current evidence and adequately adjusted so that they do not 
discourage clinicians from providing care to higher risk populations.   
 
 
New Measure Proposed for 2019 
 
OP-34: Emergency Department Transfer Communication (EDTC) Measure (NQF# 0291) 
(Web-based).  CMS proposes to add this measure to the Hospital OQR for the 2019 payment 
determination and subsequent years. This measure evaluates the percentage of patients 
transferred to another healthcare facility whose medical record documentation indicated that 
administrative and clinical information was communicated to the receiving facility in an 
appropriate time frame.  The measure consists of seven subcomponents: (a) administrative data; 
(b) patient information; (c) vital signs; (d) medication; (e) physician information; (f) nursing 
information; and (g) procedure and test results. The subcomponents are further comprised of a 
total of twenty-seven elements listed in the proposed rule.  The measure results in a facility score 
that is reported as the percentage (0-100 percent) of all cases with a perfect score of “7.” To 
calculate this score, hospitals assign a value of “0” or “1” to each of the seven subcomponents 
for each case. In order to achieve a value of “1” for each subcomponent, the hospital must have 
recorded and transferred patient data pertaining to all of the elements that comprise that 
particular subcomponent; if data for any element fails to be recorded or transferred, then the 
value assigned to that subcomponent would be “0.”  
 
EDPMA recognizes the importance of effective and timely communication of a patient’s clinical 
status and other relevant information at the time of transfer from the hospital. As such, we 
support efforts to improve continuity of care between settings and providers. However, we have 
concerns that this measure lacks any mechanism for appropriate exclusions while at the same, 
relies on an all-or-nothing scoring approach.  As a result, this measure offers no protections to 
facilities that are unable to collect and transfer each of the required data points due to system 
(e.g., EHR barriers) or patient factors (e.g., unresponsive patient) beyond the facilities’ control.  
To ensure that this measure does not pose an undue burden on settings such as the Emergency 
Department, where transfers are frequent, we request that facilities not be held accountable for 
this measure until CMS first mandate, through federal certification standards, that EHR 
vendors have the capability to collect and transfer this data.  If this measure is eventually 
adopted, we also request that CMS include a mechanism for appropriate exclusions and/or 
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give partial “credit” for situations where a subcomponent was not satisfied due to reasons 
beyond the facility’s control.     
 
Measures for Future Consideration 
CMS is exploring whether to, at a later date, propose that hospitals have the option to voluntarily 
submit data for OP-18: Median Time from ED Arrival to ED Departure for Discharged ED 
Patients (NQF # 0496) electronically beginning with the 2019 OQR Program payment 
determination.  CMS is targeting OP-18 for this potential proposal since it is the only measure in 
the OQR measure set that is e-specified.  This measure was also adopted by the Medicare and 
Medicaid EHR Incentive Program for Eligible Hospitals as one of 29 clinical quality measures 
available for reporting beginning with FY2014.  
 
EDPMA supports this proposal so long as CMS maintains the voluntary nature of this 
reporting option.   Hospitals should have the flexibility to determine whether they have the 
capability to report this measure electronically and whether this is the most feasible and efficient 
option considering their resources and unique circumstances.  Given ongoing challenges with 
EHRs, CMS should not mandate electronic reporting of this measure at this time.  
 
CONCLUSION 

We appreciate your interest in improving the reimbursement methodology and enforcement 
mechanisms for short stays.  We support the positive changes you recommend and urge you to 
do more to ensure that admission decisions are based on medical need and not an arbitrary time-
bound standard.   In addition, we urge you to ensure that reimbursement for hospital outpatient 
services does not drop so low that it impacts care in the Emergency Department which serves an 
underserved patient population that often cannot receive care elsewhere.  Finally, we support 
many of your proposed changes to the outpatient quality measure set.   

Please feel free to contact Elizabeth Mundinger, Executive Director of EDPMA, with any 
questions at emundinger@edpma.org. 

Sincerely, 
 

  

Timothy Seay, MD, FACEP 
Chairman, EDPMA Board of Directors 


