
 
 

 

 

 

 

 

December 21, 2015 
 
Andy Slavitt 
Acting Administrator 
Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attention: CMS-9937-P 
P.O. Box 8016, 
Baltimore, MD 21244-8016 
 
 
Re: RIN 0938-AS57; CMS-9937-P; Patient Protection and Affordable Care Act; HHS Notice of 
Benefit and Payment Parameters for 2017 
 
 
Dear Administrator Slavitt:  
 
The Emergency Department Practice Management Association (EDPMA) is one of the nation’s 
largest professional physician trade associations focused on the delivery of high-quality, cost-
effective care in the emergency department.  EDPMA’s membership includes emergency 
medicine physician groups, as well as billing, coding, and other professional support 
organizations that assist healthcare providers in our nation’s emergency departments.  Together, 
EDPMA’s members deliver (or directly support) health care for about half of the 136 
million patients that visit U.S. emergency departments each year.  We work collectively and 
collaboratively to deliver essential healthcare services, often unmet elsewhere, to an underserved 
patient population who often has nowhere else to turn.   
 
EDPMA appreciates your efforts to address network adequacy of Qualified Health Plans (QHPs) 
in this proposal.  However, we are very concerned that the proposal encourages QHPs to 
foist most of the cost of emergency services onto consumers because the proposal does not 
include needed patient protections such as:  
 

• Requiring QHPs to provide an adequate network of emergency physicians that are 
accessible within a reasonable time and distance of each insureds’ residence; 

• Requiring QHPs to pay a fair reimbursement rate for out-of-network emergency care 
based on an objective standard such as historical charge data, and 

• Requiring QHPs to exempt emergency services from the deductible. 
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1. Requiring an Adequate Network of Emergency Physicians 
 
We appreciate that the proposal notes that you will be establishing network adequacy standards 
based on time and distance. However, we are concerned that you might consider limiting those 
requirements as they apply to emergency physicians because emergency care is an essential 
benefit that must be covered even if the care is provided out-of-network.   
 
If the final rule does not clearly state that QHPs must offer an adequate network of emergency 
physicians within a reasonable time and distance from each insureds’ residence, QHPs could 
offer a narrow or nonexistent network of emergency physicians and fulfill the “essential benefit” 
of emergency care through out-of-network providers. Thus, when the consumer receives the 
“essential benefit” of emergency care at their local emergency department, the consumer would 
have no choice but to see an out-of-network emergency physician and pay out-of-network rates. 
And, under the proposed rule, this would mean the consumer would need to pay their deductible 
before getting financial help from the QHP.   
 
In other words, without a clear requirement for an adequate network of emergency physicians, 
the rule creates an incentive for the QHP to foist liability for the first $3000-7000 of emergency 
care onto the patient by simply offering narrow networks of emergency physicians.  This would 
not only put consumers on the hook for most or all of the cost of an “essential benefit,” it would 
discourage fair payment for emergency physicians thereby placing the healthcare safety net at 
risk.  We strongly encourage you to clearly require QHPs to offer a wide network of emergency 
physicians.  Through clear language, that includes indications for successfully meeting this 
criteria, and penalties and/or consequences for failing to meet minimum requirements.   
 

2. Requiring Fair Out-of-Network Reimbursement Based on Objective Historical 
Charge Data 

 
Similarly, consumers will be left paying more than their fair share for emergency care unless 
QHPs are required to pay a fair and reasonable reimbursement rate for out-of-network 
emergency care based on an objective standard such as historical charge data.   
 
Unfortunately, emergency physicians are caught in an absurd catch-22 when it comes to out-of-
network reimbursement.  The longstanding, well-recognized statue, the Emergency Medical 
Treatment & Labor Act (EMTALA) mandates that everyone who visits the Emergency 
Department will be evaluated and stabilized without regard to their ability to pay.  So, insurers 
are confident that their insured will receive high quality care from emergency physicians even 
when the insurers offer emergency physicians unreasonably low in-network and out-of-network 
reimbursement rates.  In other words, current law creates a strong disincentive to fair in-
network or out-of-network reimbursement for emergency care.   
 
This problem is compounded by the fact that EMTALA has created an environment in which 
emergency physicians provide more than their fair share of uncompensated care and patients 
who are covered by Medicare, Medicaid, and CHIP (which provide below market payment 
rates).  While only 4% of physicians, emergency physicians provide 50% of all acute care given  
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to Medicaid and CHIP patients and 67% of all acute care to uninsured patients.  The Emergency  
 
Department is a key component of the healthcare safety net and is taking on a greater share of 
uncompensated and undercompensated care.  Thus, ensuring fair payment for covered out-of-
network emergency care is imperative to protecting the safety net.   
 
In order to protect access to emergency care, the federal government established – through 
regulations implemented in 2010 and reaffirmed in 2015 - minimum standards for out-of-
network payments from private insurers to providers of emergency care (commonly referred to 
as the Greatest-of-Three rule which was implemented as part of the ACA).  The Department of 
Health and Human Services, the Department of Labor, and the Internal Revenue Service stated 
that “it would defeat the purpose of the protections in the statute if a plan or issuer paid an 
unreasonably low amount to a provider, even while limiting the coinsurance or copayment 
associated with that amount to in-network amounts.”  Thus, “a plan or issuer must pay a 
reasonable amount for emergency services by some objective standard.”  The Departments 
further provide that, at minimum, this reasonable amount is “the amount for the emergency 
service calculated using the same method the plan generally uses to determine payments for out-
of-network services (such as usual, customary, and reasonable charges).”  
 
We urge you to require fair payment and specifically reference an independent transparent 
database that reflects UCR charges when establishing benchmarks for out-of-network 
reimbursement for emergency care.  [As an example of such model legislation, see the state of 
Connecticut’s recently passed healthcare legislation that sets such out-of-network reimbursement 
for emergency services at the 80th percentile of a transparent claims database (PA 15-146 –  
https://www.cga.ct.gov/2015/SUM/2015SUM00146-R03SB-00811-SUM.htm.)]  
 

3. Exempting Emergency Services from the Deductible 
 
The vast majority of patient complaints about their liability for emergency care are not addressed 
by the proposed rule.  When an insured patient is liable for a high bill for emergency care, the 
bill is usually a reflection of the patient’s high deductible or copayment, and not the result of a 
balance bill. Yet, the proposed rule – which should specifically address the adequacy of the 
insurance coverage – does nothing to address these high deductibles for emergency care. 
 
If the proposed rule intends to protect consumers from high bills for emergency care, including 
care provided by out-of-network providers, it should exempt emergency care from the 
deductible. At minimum, it should exempt EMTALA-required care from the patient’s deductible.    
EDPMA and other organizations believe that this is consistent with not only the prudent 
layperson’s standard, but also the purpose and intent of the Patent Protection and Affordable 
Care Act (PPACA). 
 

4. NAIC Model on Network Adequacy 
 
We noticed that, on many occasions, you reference the model legislation on network adequacy 
drafted by the National Association of Insurance Commissioners (NAIC).  We strongly oppose  

https://www.cga.ct.gov/2015/SUM/2015SUM00146-R03SB-00811-SUM.htm
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Section 7 (Requirements for Participating Facilities with Non-Participating Facility-Based 
Providers) in the NAIC model.  We have attached our letter to NAIC expressing our opposition. 
This letter explains how patients are better served by adequate insurance and true network 
adequacy rather than limits on physician charges that are not at issue in the vast majority of 
patient complaints.  We encourage you to read that letter (provided below) and address our 
concerns in the final rule. 
 

5. Conclusion 
 
Thank you for your consideration.  Please contact Elizabeth Mundinger, Executive Director of 
EDPMA, at emundinger@edpma.org  if we can be of further assistance. 
 

Sincerely,                                   
 

  

Timothy Seay, MD, FACEP 
Chairman, EDPMA Board of Directors 
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November 18, 2015 
 
Kay Noonan, Esq. 
General Counsel 
National Association of Insurance Commissioners (NAIC) 
Executive Headquarters, 
Hall of the States Building, Suite 700 
444 North Capitol Street, N.W.  
Washington, DC 20001-1512 
 
Transmitted via email: knoonan@naic.org 
 
RE: Managed Care Plan Network Adequacy Model Act 
 
Dear Ms. Noonan: 
 
The Emergency Department Practice Management Association (EDPMA) is one of the nation’s 
largest professional physician trade associations focused on the delivery of high-quality, cost-
effective care in the emergency department.  EDPMA’s membership includes emergency 
medicine physician groups, as well as billing, coding, and other professional support 
organizations that assist healthcare providers in our nation’s emergency departments.  Together, 
EDPMA’s members deliver (or directly support) health care for about half of the 136 
million patients that visit U.S. emergency departments each year.  We work collectively and 
collaboratively to deliver essential healthcare services, often unmet elsewhere, to an underserved 
patient population who often has nowhere else to turn.   
 
EDPMA shares the concern that insured patients are liable for an increasing share of their 
healthcare bills.  However, current Section 7 (“Requirements for Participating Facilities with 
Non-Participating Facility-Based Providers”) of the Managed Care Plan Network Adequacy 
Model Act (“Model”) is not the solution to this problem.  Section 7 would not only fail to 
address the crux of the problem – inadequate insurance coverage, it would create problematic 
incentives and disincentives that threaten access to emergency care.  Therefore:  
 
The EDPMA recommends that regulators remove Section 7 from the Model. 
In the first place, Section 7 does not address the vast majority of patient complaints.  In many 
cases, a large bill is simply a reflection of the patient’s high deductible or copayment, an issue  
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that the physician (in-network or out-of-network) cannot control.  EDPMA urges regulators to 
focus, instead, on the adequacy of the insurance coverage.     
 
Secondly, although the Model recognizes the issues created by out-of-network billing, it does not 
discourage out-of-network billing for emergency care or address network adequacy for 
emergency care.  For instance, the section addressing network adequacy does not require or 
encourage insurers to widen their networks of emergency physicians or otherwise require or 
encourage insurers to negotiate in good faith with emergency physicians for a fair in-network 
rate.  Instead, it simply clarifies that the insurer can fulfill its obligations relating to emergency 
care through out-of-network providers and then reimburse those providers at the in-network rate 
(which might not be the result of fair negotiations).   
 
In order to protect access to emergency care, the federal government established – through 
regulations implemented in 2010 and reaffirmed in 2015 - minimum standards for out-of-
network payments from insurers to providers of emergency care (commonly referred to as the 
Greatest-of-Three rule).  The Model does not meet those minimum standards.  The Department 
of Health and Human Services, the Department of Labor, and the Internal Revenue Service 
stated that “it would defeat the purpose of the protections in the statute if a plan or issuer paid an 
unreasonably low amount to a provider, even while limiting the coinsurance or copayment 
associated with that amount to in-network amounts.”  Thus, “a plan or issuer must pay a 
reasonable amount for emergency services by some objective standard.”  The Departments 
further provide that, at minimum, this reasonable amount is “the amount for the emergency 
service calculated using the same method the plan generally uses to determine payments for out-
of-network services (such as usual, customary, and reasonable charges).” Yet, the Model does 
not require this bare minimum payment required by federal law!  In a drafting note, the 
Model allows states to consider UCR charges, but does not require it as a bare minimum 
payment.  We strongly urge you to remove Section 7 until the Model contains provisions that not 
only ensure the bare minimum payment already established by federal law, but also includes 
additional provisions ensuring fair payment.  We join with the American Medical Association 
and the American College of Emergency Physicians in urging regulators to specifically 
reference an independent transparent database that reflects UCR charges when 
establishing benchmarks for out-of-network reimbursement. 
 
Instead of relying on a database of UCR charges, the Model would base payment on in-network 
rates or a percentage of Medicare. This would create an absurd catch-22 for emergency 
physicians. The Emergency Medical Treatment & Labor Act (EMTALA) is a federal law that 
mandates that everyone who visits the Emergency Department will be evaluated and stabilized 
without regard to their ability to pay.  So, insurers are confident that their insured will receive 
high quality care from emergency physicians even when physicians are offered unreasonably low 
in-network and out-of-network reimbursement rates.  In other words, current law creates a  
strong disincentive to negotiating a fair in-network rate. Yet, the Model relies heavily on the 
in-network rate, inappropriately implying that it is an appropriate measure of good faith 
negotiations resulting in a fair reimbursement rate.   
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This problem is compounded by the fact that EMTALA has created an environment in which 
emergency physicians provide more than their fair share of uncompensated care and patients 
who are covered by Medicare, Medicaid, and CHIP (which provide inadequate payment rates).  
As noted in the November 2, 2015 letter to NAIC from the American College of Emergency 
Physicians (ACEP), “[w]hile only 4% of physicians, [emergency physicians] provide 50% of all 
care given to Medicaid and CHIP patients and 67% of all care to uninsured patients.”  The 
Emergency Department is a key component of the healthcare safety net and is taking on a greater 
share of uncompensated and undercompensated care.  Thus, ensuring fair payment for 
covered out-of-network emergency care is imperative to protect the safety net.  Yet, the 
Model does not create any incentives to ensure good faith negotiations and fair pay. 
 
Calculating out-of-network payments based on a percentage of Medicare raises its own set of 
concerns.  In the first place, Medicare rates were never intended to reflect the cost of care, the 
value of care, or UCR rates.  They are simply a reflection of financial pressures created by 
federal budget constraints.  Thus, it is no surprise that the American Medical Association stated 
in its letter to NAIC that this proposed reimbursement formula “would so significantly skew 
contract negotiations in favor of insurers that health care professionals who practice in hospitals 
would be unable to negotiate fair contracts. … [W]e are suggesting that in a world where the large 
insurers are merging and provider networks are narrowing, physicians need some leverage to negotiate a 
fair contract. A payment standard that falls below market rates and is not based on independent, out-of-
network charge data will result in a market that cannot work for physicians, and in-turn patients.” 
Moreover, because Medicare rates are not based on the market, some specialties fair better than 
others under this payment scheme.  Thus, each specialty has a different idea as to what percentage of 
Medicare represents fair payment.  Using a payment based on Medicare would unfairly penalize some 
specialties. 
  
And, finally, Section 7 – which would eliminate balance billing (an issue between provider and 
patient) and setting physician reimbursement rates - far exceeds the scope of a model on network 
adequacy and should not be within NAIC’s purview.   
 
Please ensure that our comments are included in the record so state regulators are aware of our 
serious concerns regarding Section 7 when they consider adopting language included in the 
Model. 
 
Thank you for your consideration.  Please contact Elizabeth Mundinger, Executive Director of 
EDPMA, at emundinger@edpma.org if we can be of further assistance. 
Sincerely, 
 

  

Timothy Seay, MD, FACEP 
Chairman, EDPMA Board of Directors 

mailto:emundinger@edpma.org
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December 21, 2015



Andy Slavitt
Acting Administrator
Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-9937-P
P.O. Box 8016,

Baltimore, MD 21244-8016





Re: RIN 0938-AS57; CMS-9937-P; Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters for 2017




Dear Administrator Slavitt: 



The Emergency Department Practice Management Association (EDPMA) is one of the nation’s largest professional physician trade associations focused on the delivery of high-quality, cost-effective care in the emergency department.  EDPMA’s membership includes emergency medicine physician groups, as well as billing, coding, and other professional support organizations that assist healthcare providers in our nation’s emergency departments.  Together, EDPMA’s members deliver (or directly support) health care for about half of the 136 million patients that visit U.S. emergency departments each year.  We work collectively and collaboratively to deliver essential healthcare services, often unmet elsewhere, to an underserved patient population who often has nowhere else to turn.  



EDPMA appreciates your efforts to address network adequacy of Qualified Health Plans (QHPs) in this proposal.  However, we are very concerned that the proposal encourages QHPs to foist most of the cost of emergency services onto consumers because the proposal does not include needed patient protections such as: 



· Requiring QHPs to provide an adequate network of emergency physicians that are accessible within a reasonable time and distance of each insureds’ residence;

· Requiring QHPs to pay a fair reimbursement rate for out-of-network emergency care based on an objective standard such as historical charge data, and

· Requiring QHPs to exempt emergency services from the deductible.




1. Requiring an Adequate Network of Emergency Physicians



We appreciate that the proposal notes that you will be establishing network adequacy standards based on time and distance. However, we are concerned that you might consider limiting those requirements as they apply to emergency physicians because emergency care is an essential benefit that must be covered even if the care is provided out-of-network.  



If the final rule does not clearly state that QHPs must offer an adequate network of emergency physicians within a reasonable time and distance from each insureds’ residence, QHPs could offer a narrow or nonexistent network of emergency physicians and fulfill the “essential benefit” of emergency care through out-of-network providers. Thus, when the consumer receives the “essential benefit” of emergency care at their local emergency department, the consumer would have no choice but to see an out-of-network emergency physician and pay out-of-network rates. And, under the proposed rule, this would mean the consumer would need to pay their deductible before getting financial help from the QHP.  



In other words, without a clear requirement for an adequate network of emergency physicians, the rule creates an incentive for the QHP to foist liability for the first $3000-7000 of emergency care onto the patient by simply offering narrow networks of emergency physicians.  This would not only put consumers on the hook for most or all of the cost of an “essential benefit,” it would discourage fair payment for emergency physicians thereby placing the healthcare safety net at risk.  We strongly encourage you to clearly require QHPs to offer a wide network of emergency physicians.  Through clear language, that includes indications for successfully meeting this criteria, and penalties and/or consequences for failing to meet minimum requirements.  



2. Requiring Fair Out-of-Network Reimbursement Based on Objective Historical Charge Data



Similarly, consumers will be left paying more than their fair share for emergency care unless QHPs are required to pay a fair and reasonable reimbursement rate for out-of-network emergency care based on an objective standard such as historical charge data.  



Unfortunately, emergency physicians are caught in an absurd catch-22 when it comes to out-of-network reimbursement.  The longstanding, well-recognized statue, the Emergency Medical Treatment & Labor Act (EMTALA) mandates that everyone who visits the Emergency Department will be evaluated and stabilized without regard to their ability to pay.  So, insurers are confident that their insured will receive high quality care from emergency physicians even when the insurers offer emergency physicians unreasonably low in-network and out-of-network reimbursement rates.  In other words, current law creates a strong disincentive to fair in-network or out-of-network reimbursement for emergency care.  



This problem is compounded by the fact that EMTALA has created an environment in which emergency physicians provide more than their fair share of uncompensated care and patients who are covered by Medicare, Medicaid, and CHIP (which provide below market payment rates).  While only 4% of physicians, emergency physicians provide 50% of all acute care given 

to Medicaid and CHIP patients and 67% of all acute care to uninsured patients.  The Emergency 

Department is a key component of the healthcare safety net and is taking on a greater share of uncompensated and undercompensated care.  Thus, ensuring fair payment for covered out-of-network emergency care is imperative to protecting the safety net.  



In order to protect access to emergency care, the federal government established – through regulations implemented in 2010 and reaffirmed in 2015 - minimum standards for out-of-network payments from private insurers to providers of emergency care (commonly referred to as the Greatest-of-Three rule which was implemented as part of the ACA).  The Department of Health and Human Services, the Department of Labor, and the Internal Revenue Service stated that “it would defeat the purpose of the protections in the statute if a plan or issuer paid an unreasonably low amount to a provider, even while limiting the coinsurance or copayment associated with that amount to in-network amounts.”  Thus, “a plan or issuer must pay a reasonable amount for emergency services by some objective standard.”  The Departments further provide that, at minimum, this reasonable amount is “the amount for the emergency service calculated using the same method the plan generally uses to determine payments for out-of-network services (such as usual, customary, and reasonable charges).” 



We urge you to require fair payment and specifically reference an independent transparent database that reflects UCR charges when establishing benchmarks for out-of-network reimbursement for emergency care.  [As an example of such model legislation, see the state of Connecticut’s recently passed healthcare legislation that sets such out-of-network reimbursement for emergency services at the 80th percentile of a transparent claims database (PA 15-146 –  https://www.cga.ct.gov/2015/SUM/2015SUM00146-R03SB-00811-SUM.htm.)] 



3. Exempting Emergency Services from the Deductible



The vast majority of patient complaints about their liability for emergency care are not addressed by the proposed rule.  When an insured patient is liable for a high bill for emergency care, the bill is usually a reflection of the patient’s high deductible or copayment, and not the result of a balance bill. Yet, the proposed rule – which should specifically address the adequacy of the insurance coverage – does nothing to address these high deductibles for emergency care.



If the proposed rule intends to protect consumers from high bills for emergency care, including care provided by out-of-network providers, it should exempt emergency care from the deductible. At minimum, it should exempt EMTALA-required care from the patient’s deductible.    EDPMA and other organizations believe that this is consistent with not only the prudent layperson’s standard, but also the purpose and intent of the Patent Protection and Affordable Care Act (PPACA).



4. NAIC Model on Network Adequacy



We noticed that, on many occasions, you reference the model legislation on network adequacy drafted by the National Association of Insurance Commissioners (NAIC).  We strongly oppose 

Section 7 (Requirements for Participating Facilities with Non-Participating Facility-Based
Providers) in the NAIC model.  We have attached our letter to NAIC expressing our opposition.
This letter explains how patients are better served by adequate insurance and true network adequacy rather than limits on physician charges that are not at issue in the vast majority of patient complaints.  We encourage you to read that letter (provided below) and address our concerns in the final rule.



5. Conclusion



Thank you for your consideration.  Please contact Elizabeth Mundinger, Executive Director of EDPMA, at emundinger@edpma.org  if we can be of further assistance.



Sincerely,                                  


	

Timothy Seay, MD, FACEP
Chairman, EDPMA Board of Directors
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November 18, 2015



Kay Noonan, Esq.

General Counsel

National Association of Insurance Commissioners (NAIC)

Executive Headquarters,

Hall of the States Building, Suite 700

444 North Capitol Street, N.W. 

Washington, DC 20001-1512



Transmitted via email: knoonan@naic.org



RE: Managed Care Plan Network Adequacy Model Act



Dear Ms. Noonan:



The Emergency Department Practice Management Association (EDPMA) is one of the nation’s largest professional physician trade associations focused on the delivery of high-quality, cost-effective care in the emergency department.  EDPMA’s membership includes emergency medicine physician groups, as well as billing, coding, and other professional support organizations that assist healthcare providers in our nation’s emergency departments.  Together, EDPMA’s members deliver (or directly support) health care for about half of the 136 million patients that visit U.S. emergency departments each year.  We work collectively and collaboratively to deliver essential healthcare services, often unmet elsewhere, to an underserved patient population who often has nowhere else to turn.  



EDPMA shares the concern that insured patients are liable for an increasing share of their healthcare bills.  However, current Section 7 (“Requirements for Participating Facilities with Non-Participating Facility-Based Providers”) of the Managed Care Plan Network Adequacy Model Act (“Model”) is not the solution to this problem.  Section 7 would not only fail to address the crux of the problem – inadequate insurance coverage, it would create problematic incentives and disincentives that threaten access to emergency care.  Therefore: 

The EDPMA recommends that regulators remove Section 7 from the Model.

In the first place, Section 7 does not address the vast majority of patient complaints.  In many cases, a large bill is simply a reflection of the patient’s high deductible or copayment, an issue 




that the physician (in-network or out-of-network) cannot control.  EDPMA urges regulators to focus, instead, on the adequacy of the insurance coverage.    



Secondly, although the Model recognizes the issues created by out-of-network billing, it does not discourage out-of-network billing for emergency care or address network adequacy for emergency care.  For instance, the section addressing network adequacy does not require or encourage insurers to widen their networks of emergency physicians or otherwise require or encourage insurers to negotiate in good faith with emergency physicians for a fair in-network rate.  Instead, it simply clarifies that the insurer can fulfill its obligations relating to emergency care through out-of-network providers and then reimburse those providers at the in-network rate (which might not be the result of fair negotiations).  



In order to protect access to emergency care, the federal government established – through regulations implemented in 2010 and reaffirmed in 2015 - minimum standards for out-of-network payments from insurers to providers of emergency care (commonly referred to as the Greatest-of-Three rule).  The Model does not meet those minimum standards.  The Department of Health and Human Services, the Department of Labor, and the Internal Revenue Service stated that “it would defeat the purpose of the protections in the statute if a plan or issuer paid an unreasonably low amount to a provider, even while limiting the coinsurance or copayment associated with that amount to in-network amounts.”  Thus, “a plan or issuer must pay a reasonable amount for emergency services by some objective standard.”  The Departments further provide that, at minimum, this reasonable amount is “the amount for the emergency service calculated using the same method the plan generally uses to determine payments for out-of-network services (such as usual, customary, and reasonable charges).” Yet, the Model does not require this bare minimum payment required by federal law!  In a drafting note, the Model allows states to consider UCR charges, but does not require it as a bare minimum payment.  We strongly urge you to remove Section 7 until the Model contains provisions that not only ensure the bare minimum payment already established by federal law, but also includes additional provisions ensuring fair payment.  We join with the American Medical Association and the American College of Emergency Physicians in urging regulators to specifically reference an independent transparent database that reflects UCR charges when establishing benchmarks for out-of-network reimbursement.



Instead of relying on a database of UCR charges, the Model would base payment on in-network rates or a percentage of Medicare. This would create an absurd catch-22 for emergency physicians. The Emergency Medical Treatment & Labor Act (EMTALA) is a federal law that mandates that everyone who visits the Emergency Department will be evaluated and stabilized without regard to their ability to pay.  So, insurers are confident that their insured will receive high quality care from emergency physicians even when physicians are offered unreasonably low in-network and out-of-network reimbursement rates.  In other words, current law creates a 
strong disincentive to negotiating a fair in-network rate. Yet, the Model relies heavily on the in-network rate, inappropriately implying that it is an appropriate measure of good faith negotiations resulting in a fair reimbursement rate.  




This problem is compounded by the fact that EMTALA has created an environment in which emergency physicians provide more than their fair share of uncompensated care and patients who are covered by Medicare, Medicaid, and CHIP (which provide inadequate payment rates).  As noted in the November 2, 2015 letter to NAIC from the American College of Emergency Physicians (ACEP), “[w]hile only 4% of physicians, [emergency physicians] provide 50% of all care given to Medicaid and CHIP patients and 67% of all care to uninsured patients.”  The Emergency Department is a key component of the healthcare safety net and is taking on a greater share of uncompensated and undercompensated care.  Thus, ensuring fair payment for covered out-of-network emergency care is imperative to protect the safety net.  Yet, the Model does not create any incentives to ensure good faith negotiations and fair pay.



Calculating out-of-network payments based on a percentage of Medicare raises its own set of concerns.  In the first place, Medicare rates were never intended to reflect the cost of care, the value of care, or UCR rates.  They are simply a reflection of financial pressures created by federal budget constraints.  Thus, it is no surprise that the American Medical Association stated in its letter to NAIC that this proposed reimbursement formula “would so significantly skew contract negotiations in favor of insurers that health care professionals who practice in hospitals would be unable to negotiate fair contracts. … [W]e are suggesting that in a world where the large insurers are merging and provider networks are narrowing, physicians need some leverage to negotiate a fair contract. A payment standard that falls below market rates and is not based on independent, out-of-network charge data will result in a market that cannot work for physicians, and in-turn patients.” Moreover, because Medicare rates are not based on the market, some specialties fair better than others under this payment scheme.  Thus, each specialty has a different idea as to what percentage of Medicare represents fair payment.  Using a payment based on Medicare would unfairly penalize some specialties.

 

And, finally, Section 7 – which would eliminate balance billing (an issue between provider and patient) and setting physician reimbursement rates - far exceeds the scope of a model on network adequacy and should not be within NAIC’s purview.  



Please ensure that our comments are included in the record so state regulators are aware of our serious concerns regarding Section 7 when they consider adopting language included in the Model.



Thank you for your consideration.  Please contact Elizabeth Mundinger, Executive Director of EDPMA, at emundinger@edpma.org if we can be of further assistance.

Sincerely,


	

Timothy Seay, MD, FACEP
Chairman, EDPMA Board of Directors
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